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Nov. 20, 2002

U.S. soldier found not guilty in deaths of two Korean girls

By Sgt. Russell C. Bassett       








A 2nd Infantry Division soldier was acquitted of two charges of negligent homicide today at the conclusion of his court-martial in Camp Casey, South Korea.


U.S. Army Sgt. Fernando Nino, a combat engineer for the 44th Engineer Battalion, Engineer Brigade, was found not guilty on both counts of negligent homicide in the June deaths of two Korean girls.

Nino was the commander of the tracked vehicle, known as an Armored Vehicle Launched Mine Clearing Line Charge or AVLM, which struck and killed Shim, Mi-Sun and Shin, Hyo-Son during a training exercise in Kyong-gi Province on June 13.


The court-martial of Sgt. Mark Walker, the vehicle’s driver, is scheduled to begin tomorrow.


Nino's court-martial began with jury selection. Five field-grade officers and five senior-noncommissioned officers were questioned jointly by Maj. Robert Broughton, senior counsel for the defense; Cpt. Sean Kilkenny, prosecutor; and Lt. Col. Edward O’Brien, judge.  After questioning, three of the panel was dismissed and the trial begin with a seven-member panel.


The prosecution and defense then made their opening statements. 


Cpt. Jennifer Kim, part of a three-lawyer team for the government, told the jury that the evidence would show that Nino was guilty of criminal negligence. The government went on to say evidence would show that Nino failed to pay attention and did not properly conduct his job in command and control of the vehicle. 


The defense, in their opening statement, said Nino did all he could under the strenuous circumstances to avoid the accident, and that there were factors to blame for the deaths other than Nino's supposed negligence. 


The rest of the first day of the court-martial and the morning of the second were the government's witnesses. The government called a total of eight witnesses to the stand and recalled one of the witnesses to provide more testimony on the second day. 


The first witness called by the prosecution was Staff Sgt. Michael Murray, the vehicle commander of the vehicle ahead of Nino’s in the convoy. The witness said he noticed the two girls walking on the right side of the road near the road-boundary line with their hands in their ears, looking down. The witness said that he had a direct line of sight to Nino and waved his hands to alert him to the presence of the two girls.


In the defense’s cross-examination, the witness said that Nino had only had one hour of sleep the night before because he had to pull guard duty. The witness also said that no convoy or safety briefing was given to the members of Nino’s convoy. The defense also gleaned from the witness that there were two different communication nets within the convoy and not everyone in the convoy was able to communicate with each other effectively.


The next three witnesses the prosecution called to the stand were from the Bradley Fighting Vehicle in the convoy that was traveling in the opposite direction on the same road. The Bradley met Nino’s vehicle at the time of the accident.


The driver of the passing vehicle, Pvt. Kyle Roush, HHC, 1-9 Infantry Bn., revealed that he also signaled to Nino to stop when he saw that the AVLM was about to hit the girls. 


The gunner of the Bradley, Sgt. Patrick Jones, also of the 1-9 Inf. Bn., said that, in his opinion, Nino was at fault for the accident.  Jones revealed that he viewed Nino talking to Walker before the accident and it looked like Nino was "smiling and laughing."


The government also put the one of the initial investigators to the crime scene on the stand, Special Agent Lewis Chlebek of the Army Criminal Investigation Division. Chlebek and the rest of the courtroom watched as three different videos showed a reenactment of the accident from different perspectives. The videos were created two days after accident using the same personnel and equipment. The witnesses revealed that the reenactments were as accurate as possible.

From the videos and the eyewitness accounts, it was revealed that the AVLM was traveling 5-10 MPH. They also showed that Nino and Walker had 50-60 meters from the point where they rounded the corner of the road to where the two girls were hit. According to testimony, this gave them 10-20 seconds to ensure they did not run over the girls.

The final witness of day one was a subject-matter expert on driving and commanding an AVLM tracked vehicle, Sgt. Gene Wilson of the 44th Engineer Bn. The expert revealed that it takes 40-50 feet and 2-3 seconds to stop an AVLM. Wilson also revealed that if he had been in the same situation he would gotten the driver's attention by standing up and tapping him or by staying seated and using a stick to hit the driver and let him know he needed to stop.

The defense, in a preview of their own witnesses, focused their cross-examination on the communication problems between Nino and Walker and their vehicle and the rest of the convoy. They also focused on the fact that the girls were walking on the side of the road with their ears plugged and their eyes down instead of moving out of the road and out of the way of the vehicle. The defense also focused their cross-examination on the suspected lack of safety precautions taken by the convoy commander and the visibility limitations of the AVLM and the highway they were traveling on.

The government wrapped up their case on the morning of the second day. Their first witness was Sgt. Able Duran, currently assigned to 1st Calvary Division in Fort Hood, Texas, who said that he checked the communications before the convoy left and found that Nino and Walker were able to communicate effectively. However, in the government’s cross-examination Duran said that a communications check was done the day after the accident and the cables on the radio were found to have a bad connection.

Before resting their case, the prosecution called Lt. Col. Robert Q. Ake, provost marshal, United States Forces Korea Area I, to testify that the accident has caused a marked increase in the number of demonstrations around Area I camps. Ake said that these protests were often violent and severely disrupted the day-to-day operations of the 2nd Inf. Div. The government used Ake's testimony to say that the protests have disrupted the morale and discipline of the 2nd Infantry Division soldiers and that Nino's actions were a discredit to the U.S. Armed Forces. 

After lunch on the second day, the defense proposed a verdict of not guilty because the government had not successfully proven that Nino acted with criminal negligence. The prosecution countered by saying they had provided ample evidence to support a verdict of guilty. The judge denied the defenses’ request for an early verdict of not guilty and the trial continued with defense's witnesses.

The defense first called Staff Sgt. Eddie Lagarez of the 2nd Military Police Company to the stand. The policeman was one of the first investigators to arrive on the scene the day of the girls’ death. From the testimonies taken at the scene, Lagarez told the courtroom, "It is my estimation that (Nino and Walker) could not communicate because of communication equipment difficulties.”

The next witness for the defense was 2nd Lt. Marlin S. Ringo, Nino's platoon leader and a passenger in the last vehicle of the convoy the day of the accident. Ringo said that no warning was given over the radios that there were pedestrians on the highway. He revealed that a warning is usually given when pedestrians are spotted on a convoy's route. 

The defense's third witness was Staff Sgt. Jessie R. Grandinetti, Nino's current squad leader. Grandinetti told the courtroom that his soldiers do not train on the AVLM but rather on the AVLB, which is similar to the AVLM but has a bridge mount rather then a mine-clearing mount. "We train on the AVLB where you cannot stand up to tap the driver because of the bridge,” said Grandinetti. The defense concluded that Nino would not have known to stand up and tap Walker because he had never been trained to do so.

However, in the government's cross-examination, Grandinetti said that it is possible to lean over and touch the driver of an AVLM without standing up. And Grandinetti also told the courtroom that, had he been in Nino's shoes, he would have done all he could to make sure the vehicle stopped, including standing up and hitting the driver.

The defense then called Pfc. Jennifer D. Roberts, 2nd Military Police Company, and another initial investigator to the accident scene. In her testimony, Roberts said that she took a statement from Nino where he said that there was additional traffic over the radio, which caused Walker not to hear Nino.

At the close of the second day of the court-martial, the defense rested its case. 

At the start of the final day of the trial, the judge read his instructions to the panel. In the instructions, the judge told the jury not be influenced by the pretrial media coverage and he also told them that their job was to sort through the facts and determine if criminal negligence occurred or if Nino took all the care and actions a reasonable track commander would have taken in similar circumstances.

Kilkenny then gave the government's closing arguments. "This was not an accident--but a needless tragedy that the accused is responsible for,” he said to the panel. Kilkenny said that Nino did not do all he could do to stop the vehicle and that he had plenty of time to warn Walker of the pending accident. Kilkenny also told the panel that communications was not an issue because witnesses said the communications was checked and cleared both before and after the deaths. 

  In the defense's closing arguments, Broughton told the panel, "The government's case is contradictory to the evidence (and Nino) did the very best he could under the limited circumstances." 

Broughton focused his closing arguments on the time between when the AVLM rounded the corner and was able to see the girls and the time of accident. He told the panel members that the time was much shorter than the government would have them believe and that Nino did everything a reasonable track commander would have done in a similar situation.

One of the main differences between a U.S. civilian trial and a military court-martial is that the government is allowed a rebuttal after the defense's final arguments, and, thus, gets the final say in the trial. In the rebuttal, Kilkenny told the panel members they should believe the eyewitness testimonies over the testimony of the accused. 

The judge then gave further instructions to the panel, which convened to a private chamber to deliberate. The deliberation began around 10:30 a.m. on the second day. After a three-hour deliberation, the panel came back into the courtroom to announce a verdict of not guilty on both counts of criminal negligence. 

The main evidence provided during the trial was the reenactment videos, enlarged photographs of the highway where the accident took place, and diagrams of the convoy. Both the prosecution and defense used these exhibits to support their claims. 

Another aspect peculiar to a court-martial is that the panel (or jury) is allowed to ask questions. In the court-martial the panel proved to be a third, neutral body by asking questions to the witnesses that clarified many of the ambiguous aspects of the case.

The case has prompted both U.S. and Korean media attention and has been a main focus of this country’s public since the time of the accident. 

The court-martial of the AVLM's driver, Sgt. Walker, is scheduled to begin tomorrow morning at 9:30 p.m. 
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