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Court-martial of U.S. soldier begins

By  Sgt. Russell C. Bassett

CAMP CASEY, Republic of Korea--The court-martial for U.S. Army Sgt. Fernando Nino, combat engineer, 44th Engineer Battalion, Engineer Brigade, 2nd Infantry Division, began Monday at Camp Casey, South Korea.


Nino is charged with two counts of negligent homicide in the deaths of two Korean teenage girls.

Nino was the commander of the Armored Vehicle Launched Mine Clearing Line Charge, the tracked vehicle that struck and killed Shim, Mi-Sun and Shin, Hyo-Son during a training exercise in Kyong-gi Province on June 13.


The court-martial of Sgt. Mark Walker, the vehicle’s driver, is scheduled to begin Thursday. 


The court-martial began with jury selection. Five field-grade officers and five senior-noncommissioned officers were questioned jointly by Maj. Robert Broughton, senior counsel for the defense; Cpt. Sean Kilkenny, prosecutor; and Lt. Col. Edward O’Brien, judge. The panel members were asked if they had heard anything about the trial in the press and if what they had heard would prejudice them in anyway.


After the panel was questioned jointly, each member was brought into the courtroom individually to face additional questions. The questions focused on what prior knowledge the members had of the case, their relationship to one another, and whether or not those with children near the age of the victims would be biased against the defendant. 


After the final panel member finished answering the questions, the defense and prosecution raised their objections to the inclusion of three of the panel members. The defense had issue with two members of the panel and the prosecution with one. The judge granted the challenge for cause of dismissal for three of the panel members, and the jury stood at seven members, three officers and four senior noncommission officers.

After an hour lunch, the prosecution and defense made their opening statements. 

Cpt. Jennifer Kim, part of a three-lawyer team for the prosecution, told the jury why they believe the evidence would show that Nino was guilty of criminal negligence. The government went on to say that Nino failed to pay attention and did not properly conduct his job as command and control of the vehicle. Kim said this would be proven in 
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the eyewitness testimonies


The defense then explained why they believe the evidence would show that nothing more could have been done by Nino to prevent the accident, and therefore should be found not guilty of negligent homicide. Kilkenny told the jury that his best evidence would be a video reenactment conducted by investigators two days after the accident. 


The first witness called by the prosecution was Staff Sgt. Michael Murray, 44th Engineer Bn., vehicle commander of the vehicle directly in front of Nino’s in the convoy. The witness said he noticed the two girls walking on the right side of the road near the road-boundary line with their hands in their ears, looking down. Murray also said that he had a direct line of sight to Nino and waved his hands to alert him of the presence of the two girls.


In the defense’s cross-examination, the witness revealed that no convoy or safety briefing was given to the members of Nino’s convoy. The defense also gleaned from the witness that there were two different communication nets within the convoy and not everyone in the convoy was able to communicate with each other effectively.


The next two witnesses the government called to the stand were from the Bradley Fighting Vehicle in the convoy that was traveling in the opposite direction on the same road. The Bradley met Nino’s vehicle on the highway at the time of the accident.  These witnesses testified to what they saw and actions they took to alert Nino to the presence of the two girls.  The two individuals who testified were the driver of the passing vehicle, Pvt. Kyle Roush, HHC, 1st Bn., 9th Inf. Regt., and the gunner of the Bradley, Sgt. Able Duran, HHC, 1st Bn, 9th Inf. Regt.


The prosecution team then brought the initial investigator of the crime scene to the stand. The officer, Special Agent Lewis Chlebek of the Army Criminal Investigation Division, and the rest of the courtroom watched three videos. The videos showed a reenactment of the accident that was created by investigators two days after the initial incident. Two of the eyewitnesses said the video was as accurate to what actually happened as possible.

Chlebek said that the AVLM was traveling 5-10 MPH at the time of the accident. He also revealed to the court that Nino and Walker had 50-60 meters from when they rounded the corner of the road to the location of the two girls. According to testimony, this gave them 10-20 seconds to ensure they did not hit the girls.

The final witness for the day was a subject-matter expert on driving and commanding an AVLM tracked vehicle, Sgt. Gene Wilson of the 44th Engineer Bn. The expert revealed that it takes 40-50 feet and 2-3 seconds to stop an AVLM.

The defense, in a preview of their case, focused their witness cross-examinations on the communication problems between Nino and Walker, the AVLM and the rest of the convoy. The defense also focused their questions on the suspected lack of safety precautions taken by the convoy commander and the visibility limitations of the AVLM and the highway.

Both the prosecution and defense used these exhibits to support their claims.  The main visual evidence that was provided during the day was reenactment videos, enlarged photographs of the highway where the accident took place, and diagrams of the convoy. 
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One of the main differences between a military court-martial and civilian trial is that the jury is allowed to ask questions of the witnesses. In today’s court-martial the jury proved to be a third, neutral jury by asking questions of the witnesses that clarified many of the ambiguous aspects of the case.

The case has garnered U.S., Korean and some international media attention.  Due to the high Korean public interest, the judge granted a closed circuit television system to be used for media as well as the victim’s families to view the proceedings.  . 

The maximum sentence that Nino could face if convicted is six-years imprisonment.
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